Newfoundland and Labrador needs

RESET >

A Backgrounder on Bill 3
Pay Equity and Pay Transparency Act

April 2023

Newfoundland and Labrador Federation of Labour

AN EQUALITY




Contents

oooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooo

Introduction 1
The Gender Pay Gap and Bill 3 2
Pay Equity and Pay Transparency 3
Ten Amendments to Bill 3 5

Conclusion 1

Endnotes 1




Introduction

©00000000000000000000000000000000000000000000000000000000000000000000000000000000000000000000000000000000000000 o

On October 19, 2022, the Newfoundland and Labrador government
passed Bill 3, An Act Respecting Pay Equity for the Public Sector and

Pay Transparency for the Public and Private Sector. Pay Equity and Pay
Transparency legislation in Newfoundland and Labrador was long
overdue. The labour movement as well as feminist and community
organizations have been advocating for robust legislation to address
the gender wage gap for decades.

The new Act moved through the provincial legislature at break-neck
speed with little time for public debate and no consultation with
trade unions or feminist community organizations, despite the fact
that the government quietly studied the issue since at least 2018.
However, Bill 3 leaves women in Newfoundland and Labrador
waiting for equality. The legislation misses the key cornerstones
required to make proactive pay equity and pay transparency laws
effective. Bill 3 leaves the most significant enforcement mechanisms
to be defined by regulation.

Bill 3 requires a complete overhaul and a fundamental reset.

The Newfoundland and Labrador Federation of Labour calls for 10
Amendments to Bill 3. Without a significant rewrite, this legislation
will not close the gender pay gap. This backgrounder provides an
initial overview of what is truly required in a pay equity and pay
transparency law to help close the gender pay gap.




The Gender Pay Gap

and Bill 3

Women have the right to be paid compensation
that is free from sex discrimination.

Newfoundland and Labrador was one of the very few
Canadian provinces without pay equity, the right to equal
pay for work of equal value, enshrined in either the human
rights code or a proactive law.

Employers and the government of Newfoundland and
Labrador have a wage discrimination problem. For
decades, women faced and continue to face deep and
persistent systemic discrimination in compensation.

In 2019, the gender pay gap for
women in Newfoundland and

Labrador was a staggering 66%".

66%

For each $1 men made, women
earned $.34 cents less, on average.

The average does not capture the depth of discrimination.
The gendered pay equity gap is wider for women who face
multiple barriers to equality, such as Indigenous women,
racialized women, those who are 2SLGBTQIA+, migrant
women, and women living with disabilities. Non-binary
people are affected by the gender pay gap when working
in a traditional women'’s job. Trans women experience an
approximate 30% drop in income after transitioning.

No matter how the gender wage gap is measured
there is a simple fact: women face discrimination in
their compensation.

Bill 3 is divided into two parts. Part | deals with pay equity.
Part Il introduces pay transparency obligations. However,
Bill 3 is a feeble attempt to establish either pay equity

or pay transparency. A detailed read of the legislation
reveals little respect for fundamental human rights. Bill 3
is woefully behind the times. It ignores long-established
international law, such as ILO Convention 100 on the right
to equal remuneration for work of equal value; it does
not meet the standards set in proactive legislation which
has existed in Ontario and Quebec for decades and, most
recently, in the federal jurisdiction; and it was drafted in

a manner which ignores the central recommendations of
the federal government's 2004 Task Force on Pay Equity.

Newfoundland and Labrador’'s Pay Equity and
Pay Transparency leigslation needs significant
amendments to be an effective tool requiring all
employers to close the gender pay gap.

Bill 3 must be redesigned to ensure that women'’s work is
not undervalued and undercompensated. This legislation,
as currently drafted, does not deliver the robust,
comprehensive and effective protection of gender equality
rights.



Pay Equity and

Pay Transparency

Equal Pay refers to the human right and employment
standard that requires women to be paid the same

as men in the same job. But this basic right to equal
pay does not go far enough because systemic
discrimination separates and segregates jobs and work
along gender lines. Jobs that are disproportionately
done by women are often both valued less and paid
less.

Pay Equity refers to equal pay for work of equal value.
Pay equity is a fundamental human right to correct the
deeply held discriminatory notion that “women’s work”
is of less value than “men’s work.” Pay equity ensures
“women’s work” cannot be undervalued and cannot be
paid less.

Pay equity is about assessing the negative impact
of systemic discrimination in the compensation of
jobs. It is not about individuals and their individual
characteristics.

Pay equity compares jobs usually done by women with
different jobs usually done by men. Women-dominated
jobs are mostly or traditionally done by women and
include, for example, librarians, childcare workers

or administrative assistants. Male jobs are mostly or
traditionally done by men and include, for example,
truck drivers, firefighters, or shipping clerks. 2

Pay equity readdresses this longstanding sex-
segregated labour market in which women and men
do different work, often in different workplaces, where
“women’s work” is devalued and so paid less than
“men’s work” because it is work done by women.

PAY EQUITY

requires that employers remedy pay
differences between jobs of equal
value.

Jobs dominated by men and and jobs dominated by
women must be paid the same total compensation
(including the total of wages, bonuses, benefits and
other forms of compensation) if the work performed or
the position is of equal value.

For example, a technician’s job historically and
stereotypically is dominated by men. A clerical job is
historically and stereotypically dominated by women. If
these two different jobs are of comparable or the same
value, pay equity requires that their compensation be
equal.

Pay equity laws are part of the ongoing efforts to
achieve a women'’s right to equality by ending the
systemic sex discrimination that produces and sustains
“the deep and persistent gap between women'’s and
men'’s pay".?

' PAY TRANSPARENCY

requires employers to review, advertise
wage rates, report and expose pay
differences between men and women.*

Pay transparency laws promote women’s economic
equality because they ensure that women have access
to the information they need to enforce their right to
pay equality. Women can't enforce their legal right to
equal pay if they don't know what other workers in the
workplace are earning.

Pay transparency provides women with the relevant
information and evidence that they require to negotiate
and challenge pay discrimination. Pay Transparency
laws help to accelerate progress towards equal pay for
work of equal value and close the gender pay gap.

Pay equity and pay transparency laws are important
remedial tools to correct the persistent and systemic
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discrimination in compensation practices experienced by
those working in jobs traditionally and stereotypically done
by women.

Pay equity and pay transparency laws hold employers to
account publicly and proactively to rectify inequality. These
laws obligate employers to examine, report and correct
their unequal compensation structures.

Pay equity and pay transparency laws give workers
and their unions tools to ensure intersectional gender
equality in workplaces.

PAY EQUITY AND PAY TRANSPARENCY

However, Bill 3 does not include the critical legislative
cornerstones in existing proactive pay equity and pay
transparency laws. The basic legislative architecture of Bill
3is very weak. Bill 3 also leaves the specific obligations
and tools to ensure pay equity and pay transparency to
yet unseen, to-be-drafted regulations. However, if left
unamended, any regulations to Bill 3 would replicate the
basic weaknesses.

The time to redesign
Bill 3 is now.

Women in Newfoundland and Labrador should not be left
behind in the struggle to end systemic discrimination.



10 AMENDMENTS

to BILL 3
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Bill 3 requires a complete overhaul. Here are the initial top 10 amendments
required to ensure Bill 3 is a tool to close the gender pay gap.
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. Enshrine Pay Equity and Pay Transparency as : : Exemptions for precarious contract workers .
. fundamental human rights in the actual legislation. . should be removed. :
. Pay Equity and Pay Transparency to apply to both | : ) .
. . . . . . Bill 3 lacks necessary elements to develop a Pay .
. private sector and public sector employers with . : ) )
. . . Equity Plan to close the gender pay gaps. .
. 10 or more employees. . . .
: 3 Pay equity and pay transparency for women- . . Bill 3 requires proactive enforcement mechanisms
: dominated workplaces. . . and an independent oversight agency. .
. Recognize Intersectional Factors to close the . . 9 Bill 3 requires supports for Non-unionized women .
. intersectional gender pay gap. . . to enforce their rights. .
: 5 Trade Unions must be at the pay equity . : 1 o Bill 3 misses the majority of the most critical :
: negotiations table. . : elements of pay transparency. .
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10 Amendments to Bill 3

Enshrine Pay Equity and Pay Transparency as fundamental human rights

in the actual legislation.

Women currently have the fundamental human
right to be free from systemic sex discrimination
in pay. Itis a “right.” It is a legal entitlement that
must be enforced. It is not a privilege. Employers
have a mandatory human rights obligation to
ensure that they deliver non-discriminatory pay
for women. It is not an option. Human rights are
quasi-constitutional law and set the floor which
no one can go below. Bill 3 does not acknowledge
either women'’s human rights or specific
employers’ obligations to proactively ensure pay
equity.

Women's right to pay equity - equal pay for
work of equal value - has been a bedrock
principle recognized in the International Labour
Organization’s Constitution since 1919.

Canada ratified the ILO’s Convention 100 on
equal pay for work of equal value in 1972. The
right to equal pay for work of equal value has
been protected under the Canadian Human Rights
Act since 1977. The federal government's 2004
Task Force on Pay Equity recommended pay
equity legislation include a purpose clause and/
or preamble to provide a context and interpretive
framework for the legislation. The Task Force also
recommended that the purpose is to ensure that
Canada (inclusive of the provinces) meets the
international ILO obligations and that legislation
be characterized as human rights legislation.

Bill 3 entirely ignores these commitments and
recommendations. Bill 3 does not use the word
“discrimination” and the current definition

of “pay equity” does not acknowledge the
deeply persistent and systemic nature of the
undervaluing of women'’s work.

Bill 3 must be amended
to include...

That affirmative action needs to be taken

to redress gender discrimination in the
compensation of employees employed in female
job classes.

The purpose of Bill 3 is to redress systemic
gender discrimination in compensation for work
performed by employees in women-dominated
job classes.

The value of female and male job classes must
be determined using a gender-neutral job
evaluation tool that evaluates the skill, effort and
responsibility required in the performance of the
work and the conditions under which the work is
performed.

Bill 3 must be anchored in and built with reference
to clear human rights principles. Bill 3 requires

a clear statement of purpose that pay equity

and pay transparency redress systemic gender
discrimination in pay.

Bill 3's current pay equity definition, section

2 (n), does require employers not establish or
maintain a difference in pay based on gender for
work of equal or comparable value. However,

Bill 3 needs to ground the employer obligations
within a human rights framework which explicitly
acknowledges systemic discrimination.
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10 Amendments to Bill 3

Pay Equity and Pay Transparency must apply to both private sector and
public sector employers with 10 or more employees.

Bill 3 must be as comprehensive as possible and cover as
many employers as possible.

Currently, pay equity under Bill 3 applies only to the
“public sector” as defined in the Act. Bill 3 is only in force
in Newfoundland and Labrador’s core public service

as of April 1, 2023. Otherwise, workers, even in the
public sector, must wait for the government to draft
regulations. Bill 3 is too narrow. It does not cover pay
equity in the private sector. Bill 3 does not account for
the “fissured” organization of work where employers'
contract and subcontract out or franchise work. Many
low paid women workers will be exempt from the pay
equity legislation as it is currently written such as home
care workers, retail clerks, hospitality industry workers to
name a few.

Current and proactive pay equity legislation in the federal
jurisdiction, Quebec and Ontario applies to employers,

in both the public and private sectors, with 10 or more
employees.

Bill 3 must be amended to define an “employer” as

the entity which exerts true economic control over the
workers. This means an employer is one who employs one
or more employees, or contracts for the services of one

or more employees, which would include a contractor or
subcontractor who performs work or supplies services.
Contracting out and subcontracting arrangements are
often used to reduce women'’s wages.

A broad definition of employer, in both the public and
private sector, will protect the right to pay equity and pay
transparency.

Pay equity and pay transparency for women-dominated workplaces.

Child-care centres, women'’s shelters, domestic
violence programs, retirement homes and long-term
care, to name a few. Workers in these workplaces are
predominantly women. The jobs in these workplaces
form the base of the care economy.

In such workplaces, there are few, if any, male jobs to
compare to women'’s jobs. Women working in women-
dominated workplaces are paid the lowest wages.
Women are paid less because they are in women'’s jobs,
and women's jobs are paid less because they are done
by women. The reason is that women'’s work - in fact,
virtually anything done by women - is characterized as
less valuable. Women's work is viewed as less valuable
because it often replicates the work done by women in
the home. In addition, the characteristics attributed to
women are those our society values less:” s

The Supreme Court found that systemic sex
discrimination in pay “exists in the workforce whether
or not there are male comparators in a particular

workplace” and “women in workplaces without male
comparators may suffer more acutely from the effects of
pay inequity precisely because of the absence of men in
their workplaces”.®

Bill 3's definition of pay equity completely ignores and
excludes pay equity in women-dominated workplaces.
The 2004 Task Force on Pay Equity concluded that women
working in workplaces dominated with women workers,
where no male comparator exists within an organization,
must also be able to access pay equity. The Task Force
recommended that the “proxy” method be applied by
which comparison can be made to an external male
comparator. Ontario, Quebec and the Federal Pay Equity
Act all provide for a proxy comparison method to ensure
the lowest and most vulnerable women can pay equity
rights.

Women working in the care economy, and other
women-dominated workplaces, require access to

proxy pay equity.
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to close the intersectional gender

1 Recognize Intersectional Factors
pay gap.

The government says Bill 3 “is a positive step forward
for gender equality, and for populations who have
experienced discrimination in the workplace.”
However, Bill 3 is completely silent on key human
rights which contribute to a persistent gender pay gap.
Indigenous, Black and racialized women, 2SLGBTQIA+
people, and women with disabilities face deep
discrimination in the labour market.

The 2004 Pay Equity Task Force recommended that the
assessment of women-dominated job classes should
take into account wage discrimination against other
designated groups. The new Federal Pay Transparency
Regulation 7 requires that employers in the federal
jurisdiction review and report on pay differences
based upon Indigeneity, gender, racialized status, and
disability. The model exists and there is no reason why
the Newfoundland and Labrador government could
not replicate the Federal government's application of
the four designated groups' pay transparency in Bill 3.

contract workers should

6 Exemptions for precarious
be removed.

10 Amendments to Bill 3

Trade Unions must be
5 at the pay equity

negotiations table.

Bill 3 does not provide for any involvement of unions. Bill

3 sets up a pay equity and pay transparency process that
appears to be conducted unilaterally by the employer. The
failure to include trade unions in the pay equity process
completely contradicts other proactive pay equity legislation

in Canada. The 2004 Task Force on Pay Equity recommended
the full involvement of trade unions in establishing and
maintaining pay equity. The Federal legislation directly involves
trade unions in the pay equity processes.

Bill 3 also is contrary to the Public Sector Collective Bargaining
Act, the Labour Relations Act and other legislation which
recognize the trade unions’ right as the exclusive authority to
bargain collectively on behalf of all employees in a bargaining
unit.

Pay equity and pay transparency require changes to wages
and compensation for women-dominated jobs. Trade unions
must be at the pay equity table to ensure that employers
fully value women's work to break through systemic
discrimination. Without the role of unions, women have

no certainty that employers will properly assess their skills,
efforts, responsibilities and working conditions. It is through
their trade union that negotiations on wage rates and pay
equity adjustments take place and not through employer one-
sided action. Bill 3 must acknowledge the critical role of trade
unions.

Bill 3 excludes contract workers from pay equity. This provision
contradicts the Human Rights Act. Contract workers would be
required to file complaints at the Human Rights Commission
regarding wage discrimination to access their pay equity rights.

The 2004 Task Force recommended that all employees including
part-time, casual, seasonal and temporary workers come within
the jurisdiction of the Act. The main question is why does Bill 3
reduce the entitlements that women employed in precarious jobs
may currently access under the Human Rights Act? This specific
exemption should be removed from Bill 3.
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Bill 3 lacks necessary
7 elements to develop a

pay equity plan to close

the gender pay gaps.

As drafted, Bill 3 is devoid of all the
recommended and well-
established components

of a proactive pay

equity approach and the
requirement to create a

Pay Equity Plan.

Proactive pay equity and pay transparency
requires employers, working with a trade
union, to identify women-dominated jobs,
assess their value, compare, relying upon
gender-neutral legislated processes, the
compensation for women's jobs to men's
jobs and close the pay equity gaps allon a
timeline. Bill 3 does none of this.

Bill 3 leaves all the critical
operational processes to
regulation. Leaving the
building blocks to regulation
undercuts these important
human rights and treats the
remedying of pay equity as
secondary. Three legislative models of
proactive pay equity legislation exist in
other Canadian jurisdictions. There is no
reason why Bill 3 ignores these important
precedents.

Bill 3 currently requires employers to
submit a report regarding their efforts on
pay equity and pay transparency. It does
not prescribe the content of those reports.
Bill 3 should describe the contents of the
required pay equity plan including who

is entitled to pay equity adjustments to
stop wage discrimination and the timeline
for payment, amongst other details. Bill 3
does not require that employers develop
a concrete plan to eradicate systemic
discrimination in compensation.

10 Amendments to Bill 3

Bill 3 requires proactive
enforcement mechanisms and an

independent oversight agency.

As drafted, Bill 3 does not provide or guarantee women access to
proactive enforcement mechanisms or an independent oversight
agency to assist in securing both pay equity and pay transparency.
The 2004 Task Force on Pay Equity concluded “that the objective of pay
equity cannot be attained by relying exclusively upon the willingness of
employers to move towards this goal [pay equity] on their own initiative.”

Employer voluntarism is not adequate to eradicate systemic
discrimination and ensure pay equity. The persistent pay equity

gap is clear evidence that employers’ voluntarism does not work.
Rather, mechanisms need to be established to adjudicate and
mediate disputes and to enforce the legislation where employers are
unwilling to comply.

Supports for Non-unionized women
to enforce their rights.

Bill 3 is missing the key institutional supports of an enforcement
infrastructure to ensure non-unionized workers access to justice
and their pay equity rights.

Non-union women do not benefit from pay equity advantages
compared to unionized women workers. The issue is how to
ensure that non-union women who are more vulnerable have
their rights enforced. Unionized women often see a smaller pay
equity gap than their non-union counterparts because of the
important function collective bargaining plays in setting equal
wages.

Other governments have long recognized that for fundamental
human rights to exist in practice, non-unionized workers need
meaningful and effective representation and advocacy. In Ontario,
at the time the Pay Equity Act was introduced, a specific legal clinic
was established dedicated to assisting non-union women.

Bill 3 should be amended to incorporate support for non-
unionized women to access their fundamental right to pay equity
and pay transparency.
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10 Amendments to Bill 3

1 0 Bill 3 misses the majority of the most critical elements of pay transparency.

Bill 3 does not shine a spotlight on wages and compensation
in a way to truly eradicate systemic discrimination.

Meaningful pay transparency legislation requires employers
to conduct regular audits and publish their plan for fixing
the gender pay gaps. Hefty fines need to be applied against
employers for failing to provide their pay transparency
reports and remedial plans.

An employer’s obligation to provide pay transparency, in
conjunction with proactive pay equity legislation, is a key
element of closing the gender pay gap. Several countries,
Iceland, United Kingdom, and Australia, developed pay
transparency obligations.?

PAY TRANSPARENCY
LEGISLATION CHECKLIST»

O 1 Access to pay information

+  Allowing employees to request and access information on
pay levels in their enterprise.

. Requiring employers to disclose individual pay information
to employees.

O 1l Disclosure of Salary ranges and pay scales (and not just
advertised jobs)

*  Requiring employers to disclose a position’s salary to
prospective employees or job applicants, either during the
interview process or in job advertisements.

+  Disclosure applies to job information for internal job
applicants.

O 11l Prohibition of employers seeking a prospective
employees’ wage history
+  Prohibiting employers from requesting an employee’s or
prospective employee’s salary history.
O IV Detailed salary and pay analysis on an annual basis and
the creation of plans to fix the gaps.

+  Aswith the Federal Pay Transparency Reports, which will
be made public in June 2023, require employers to make

Bill 3's version of pay transparency is very weak and

takes only limited steps towards pay transparency. Bill 3
introduces very modest transparency steps and requires
employers not to ask questions about the pay history of

a job applicant. Employers will be required to publicly
advertise the expected pay or range of pay for a position.
Bill 3 references that employers are required to prepare “a
pay transparency report,” but the requirements of the pay
transparency report are not enshrined in legislation.

public reports of the pay gaps and salary ranges in the
company for groups of workers, including Indigenous and
Racialized workers, workers with disabilities; 2SLGBTQIA+
workers and women.

. Employers are required to file these annual reports with
the federal government.

. Require employers to conduct regular audits and make the
results public.

C Require employers to publish their plan for fixing the
gender pay gaps identified through the pay transparency
reports.

V Enforcement mechanisms and penalties for failure to
report their wage gaps.

. Create an independent body to enforce the legislation.

. Provide employers with equal pay certification if they meet
certain requirements around gender-neutral pay.

. Enforcement officers to carry out regular spot audits on
gender and pay in workplaces.

C Hefty fines and penalties against employers for failing to
provide their pay transparency reports.
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Conclusion

Now is the Time to redesign Bill 3.

Bill 3 is so weak that wage discrimination will
remain in place. This legislation leaves women
to be the ordained shock absorbers of the
Newfoundland and Labrador economy. Bill 3
needs a complete reset for equality and the time
to do so is now.
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